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Dear Mr. Jordan: 

Please find attached the response of our client, Americans for Job Security, to the complaint filed 
against it in the above-re£etraced matter. 

Please do not hesitate to contact us with any quesdons. 

Sincerely, 
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BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of ) 
Americans for Job Security ) MUR 6294 

) 

RESPONSE OF AMERICANS FOR JOB SECURITY 
TO THE COMPLAINT ASSIGNED MUR 6294 

INTRODUCTION 

By its own admission, the Complaint in this matter concedes that AJS complied with 

the dectioneeting communications ("EC") reporting requirements at issue by filing FEC 

Form 9 with the Commission in a timely manner. Ste Complaint at 2. Moreover, the 

Complaint does not all^ any £scts or dte to any evidence supporting the erroneous claims 

that AJS violated the Federal Election Campaign Act of 1971, as amended (the "Act^")* >^"<1 

Commission regulations. Finally, the Complaint is based on a misstatement of the current 

law in an effort to score political points. For these reasons, the Complaint must be 

dismissed for fiulure to allege sufficient fiwts to support its erroneous claim. 

LEGAL ANALYSIS 

Contrary to the Complaint's arguments, the United States Supreme Court's decision 

in Cithifns United p. FEC did not establish new reporting requireinents for orgtmiaations 

sponsoring issue advocacy advertisements in close proximity to federal elections. Rather, die 

Supreme Court upheld the existing reportii^ requirements under the Act and Commission 

regulations. 

Initially, the Complaint misstates Commission regulations defining "permissible 

electioneetit^ communications." SeeW C.F.R. § 114.15; 72 Fed. Reg. 72889,72904 (2007). 

Commission regulations do not restrict "permissible electioneering communications" to 

advertisements that only discuss public policy positions in connection with incumbent 
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fedetal ofEceholdets. This is the xeason the zegulations contain the tenn "candidate" and 

not "officeholder." See 72 Fed. R^. 72889,72904 ̂ 007). As explained in the Explanation 

and Justification: I 

|T]he Commission agrees with those commentets who pointed out 
that issue advocacy groins may uige a candidate who is not a sitting 
officeholder to take a certain position on a legislative, executive or 
judicial issue, not because they want to advocate the candidate's 
election or defieat, but because they want the candidate to commit to 
taking action on a certain issue if the candidate is elected. 72 Fed. 
Reg. 72889,72904 (2007). 

So long as the advertisement contains a call to action urging the candidate to take a position 

on the issue, or urges the public to take a position on the issue and contact the candidate, it 

qualifies as a "permissible electioneering communication" pursuant to 11 C.F.R. § 114.15. 

Accordingly, a "permissible electioneering communication" may discuss public policy issues 

in connection with challenger candidates such as Lt. Governor Bill Halter. 

Moreover, the public policies discussed in the advertisement do not need to be 

pending before a branch of the federal government at the time the advertisement airs. As 

the Explanation and Justification states: 

[IJhe final rule does not, as did the proposed rule, limit the subject 
matter of the EC to "pending^' issues or matters. Instead, the new 
rule covets ECs diat fiocua on any legislative, executive or judicial 
issue regardless of whether it is pending before one or more branches 
of government This revision allows organizations to address, for 
example, issues that they believe should be placed on the legislative, 
executive, or judicial agenda in the future. Id. 

Therefore, a "permissible electioneering communication" is also permitted to discuss issues 

of inqiortance to the organization sponsoring the advertisement and is not limited to 

"pending" policy proposals. 

The AJS advertisement at issue satisfies the definition of "permissible electioneering 

communication." First, the advertisement does not mention an election, candidacy, political j 
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patty, opposing candidate, or voting by the general public. 11 C.F.R. § 114.1S(B)(1). The 

advertisement uses Mt. Halter's experience as die director of a company diat outsourced 

jobs to India as a vehide to hi^ilig^t die issue of die economy and outsourcing of American 

jobs overseas. This discussion does not constitute a position on Mr. Halter's character, 

qualifications, or fitness for office. The advertisement concludes \ntfa a non-electoral call to 

action by asking the viewers to call Mr. Hakec and ask him to support jobs in Arkansas, not 

in India. Su at §§ 114.15(c)(^0 & Therefore, the AJS advertisement at issue has an 

interpretation other than an appeal to vote for or against a federal candidate and qualifies as 

a "pemussible electioneering communication." See FEC a to L^, Inc, 551 

U.S. 449,474 (2007) ("Where the First Amendment is implicated, the tie goes to the speaker, 

not the censor."): 11 CFR § 114.15(c)(3) ("In interpreting a communication under paragraph 

(a) of this section, any doubt will be resolved in &vor of permitting the communication."). 

With respect to the Complainant's gripes with AJS's disclosure. Commission 

regulations contain an explicit exception to the EC donor disdosute requirements. 

Specifically, if an organization does not solidt donations (6t the specific purpose of 

furthering the EC, or if the donor did not send funds to the organization for the spedfic 

purpose of furtherii^ the EC, the donors are not required to be disclosed on Form 9. Ter 11 

C.F.R. S 104.20(c)(9). AJS accepts^dues fiom its members tbat support the general purposes 

of the organization. It does not accept donations for a particular purpose. 

Finally, the Complaint's attacks on the Commission's EC disclosure r^;ulations and 

dieir statutory basis is irrelevant The Conqrlaint does not contain any factual allegation that 

AJS violated the Commission's EC reporting regulations, nor does it indude even a scintilla 

of evidence supporting such an erroneous claim. The burden does not shift to AJS to prove 

its irmocence in this nutter simply because the Halter campaign filed a Complaint. See 
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Conmiissioneis Wold, Mason, Hiomas, Statement of Reasons, MUR 4850 ("A mete 

condusoty accusation without any si^orting evidence does not shift the burden of proof 

to tespondents "Hie butden of pioof does not shift to a respondent merely because a 

complaint is filed."): Commissioners Mason, Sandstrom, McDonald, Smith, Thomas, Wold, 

Statement of Reasons, MUR 5141 ("A complainant's unwarranted l^al conclusions from 

asserted fiu:ts, will not be accepted as true."). 

CONCLUSION 

For the reasons stated above, the Commission must find no reason to bdieve that 

AJS violated the Act and Commission regulations, dismiss diis matter, and close the file. 

Respectfiilly submitted, 

iL. 
'William J. McGinley 
Kathryn E. Biber 

PATTON BOGGS LLP 
2550 M Street, NW 
Washington, DC 20037 
P: (20^ 457-6000 
F: (202) 457-6315 

July 12,2010 
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